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How Do Living Trusts Work? Part Il

In my last newsletter, I explained
that a trust is a contract, and by
signing a trust, you create a
“basket” into which you place your
assets for ongoing managerial con-
trol. Even though creating a trust
seems like a lot of work, trusts are
very common because of their enor-
mous benefits. A revocable living
trust is the only way to preserve
your intent and ensure probate
avoidance.

A Will Requires Probate.
Only A Trust Can Preserve Your Intent

and Ensure Probate Avoidance
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Continuity of Asset Management
In The Event of Your Incapacity.
Remember, your trust document is
the handbook for management of
your assets. While you are living
and have mental capacity, you will
serve as trustee of your own trust
and manage your assets. In addi-
tion, if you become incapacitated,
you have named your successor
trustee in your the trust document
and this successor trustee will man-
age your assets per your trust in-
structions. The trust can avoid the
expense and publicity of a conser-
vatorship for your assets and pro-
vide seamless transfer of asset
management. In all events, your
assets will continue to be managed
as you wish, since you have written
your goals in your trust document.

Continuity of Management In
The Event of Your Passing. Your
trust is operative both during your
lifetime and after you pass away.
Upon your passing, your selected
successor trustee will carry out any
terms for distribution of your assets

Preserve Management Control of Your Assets and Avoid Probate

to your beneficiaries. If any benefi-
ciary is too young to manage money,
or is financially irresponsible, your
trust can specify that the benefici-
ary’s share be held in trust until he or
she reaches a certain age or until the
trustee believes that the beneficiary
can handle the money wisely. In this
way, you can provide for continuing
management of your assets after
your passing to preserve the assets
for your beneficiaries. Additionally,
your trust can provide greater asset
protection for your beneficiaries
than you can provide for yourself.
Your trust can contain “spendthrift”
provisions so that your beneficiaries’
creditors cannot attach trust property
to satisfy beneficiaries’ rightful
debts.

Trusts Avoid Probate By Provid-
ing “Endless” Life. Probate is a
transfer process of removing a de-
ceased person’s name from an asset
and placing a living person on title.
A Will is a letter to the probate court
instructing the transfer of assets. As
a result, a Will requires probate. A
trust is an entity which basically
lives “forever”. Your major assets
will be owned by your trust, and the
trust does not die. As a result, even if
you pass away, title to your assets is
not affected. The trust continues to
own the assets, and your trustee will
be able to manage and distribute
your assets as you specify in your
trust document. In this way, a trust
can ensure that your assets will never
need a probate. If a transfer of assets
is required from your trust, you have
your successor trustee to make the
transfer. Avoiding probate can bene-
fit your family greatly in several
ways.
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Probate Takes Assets Away
From Your Family. The cost of
probate is calculated upon the
gross value of assets being pro-
bated. Probate can cost about 8%
to 10% of the gross probate as-
sets. Therefore, a home with a
gross value of $1,000,000 can
cost more than $50,000 to pro-
bate. Keep in mind that the calcu-
lation ignores all debts, so the
home can be fully leveraged with
debt, and the probate costs will
be the same. On the other hand,
the cost of establishing your trust
is a fraction of probate costs.

A Trust Can Provide
Your Children With
Thousands of Dollars in
Saved Court Costs

Remember, if your gross estate
(with a home) is $100,000 or
more, you will be subject to pro-
bate unless you have a trust. You
do not need to be wealthy to need
a trust.

A Trust Saves You From Po-
tential Multiple Probates. Ad-
ditionally, if you own real prop-
erty in more than one state, it is
especially critical to have a trust.
If you have multiple properties
and only a will, each parcel of
real property must be probated in
its home state. With a trust, all of
your real property can be handled
without any court intervention in
your state of residence.

A Trust Avoids “Frozen” As-
sets in A Probate. If assets are
owned in an individual’s name
and not in a trust, when the indi-
vidual owner passes away, no
living person is left who can
manage the asset. As a result, the
asset is “frozen” until the probate
court can appoint an executor

(next column above)

who will have legal authority to man-
age the asset. However, it can take
months after a person passes away to
get a court-appointed executor. In the
meantime, a child may need to pay
mortgages on a deceased individual’s
home with the child’s personal funds
because the deceased’s bank accounts
are “frozen”. Debt payments can cre-
ate financial hardships on a child. A
trust avoids this situation. If bank ac-
counts are owned by a trust, when an
individual passes away, the successor
trustee becomes the individual who
can legally manage assets. Rather than
months, the waiting time to add the

successor trustee is the time it takes to
obtain a death certificate for the de-
ceased individual.

A Trust Can Minimize Exposure to
Estate Taxes. Even if you currently
are not subject to estate taxes, the es-
tate tax laws are man-made and can
change. In the event that a change oc-
curs to expose you to estate tax liabil-
ity—the estate tax rate is currently
45%, your trust can be drafted to pro-
vide a “safety mechanism” to reduce
this exposure as much as possible.

Other Benefits. Your trust also never
needs to be recorded anywhere, so its
provisions are private, thereby protect-
ing it from creditors and trust contest-
ants. Your trust can also be coordi-
nated with business succession plan-
ning to be sure that a family business
can be kept solvent and in the family.
Any current “work” and cost to set up
a trust is heavily outweighed by the
financial and emotional benefits af-
forded by this flexible estate planning
document.

About Me & My Practice

I have practiced exclusively in
the area of estate planning, pro-
bate and trust administration for
approximately ten years.
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In my non-work hours, I support Cal
athletics, the SF Giants, the Sacra-
mento Kings, and play tennis! ©
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